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pledged to MMS under paragraph (c) of
this section. The institution managing
the lease specific-abandonment ac-
count will join with the Regional Di-
rector to establish a Federal Reserve
Circular 154 account to hold these
Treasury securities, unless the Re-
gional Director authorizes the man-
aging institution to retain the pledged
Treasury securities in a separate trust
account. You may obtain a copy of the
current Treasury Circular No. 154 from
the Surety Bond Branch, Financial
Management Service, Department of
the Treasury, East-West Highway, Hy-
attsville, MD 20782.

(e) The Regional Director may re-
quire you to create an overriding roy-
alty or production payment obligation
for the benefit of a lease-specific ac-
count pledged for the abandonment and
clearance of a lease. The required obli-
gation may be associated with oil and
gas or sulphur production from a lease
other than the lease bonded through
the lease-specific abandonment ac-
count.

[62 FR 27957, May 22, 1997; 64 FR 9066, Feb. 24,
1999, as amended at 67 FR 35412, May 17, 2002]

§256.57 Using a third-party guarantee
instead of a bond.

(a) When the Regional Director may ac-
cept a third-party guarantee. The Re-
gional Director may accept a third-
party guarantee instead of an addi-
tional bond under §256.53(d) if:

(1) The guarantee meets the criteria
in paragraph (c) of this section;

(2) The guarantee includes the terms
specified in paragraph (d) of this sec-
tion;

(3) The guarantor’s total outstanding
and proposed guarantees do not exceed
25 percent of its unencumbered net
worth in the United States; and

(4) The guarantor submits an indem-
nity agreement meeting the criteria in
paragraph (e) of this section.

(b) What to do if your guarantor be-
comes unqualified. If, during the life of
your third-party guarantee, your guar-
antor no longer meets the criteria of
paragraphs (a)(3) and (c)(3) of this sec-
tion, you must:

(1) Notify the Regional Director im-
mediately; and
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(2) Cease production until you com-
ply with the bond coverage require-
ments of this subpart.

(c) Criteria for acceptable guarantees. If
you propose to furnish a third party’s
guarantee, that guarantee must ensure
compliance with all lessees’ lease obli-
gations, the obligations of all oper-
ating rights owners, and the obliga-
tions of all operators on the lease. The
Regional Director will base acceptance
of your third-party guarantee on the
following criteria:

(1) The period of time that your
third-party guarantor (guarantor) has
been in continuous operation as a busi-
ness entity where:

(i) Continuous operation is the time
that your guarantor conducts business
immediately before you post the guar-
antee; and

(ii) Continuous operation excludes
periods of interruption in operations
that are beyond your guarantor’s con-
trol and that do not affect your guar-
antor’s likelihood of remaining in busi-
ness during exploration, development,
production, abandonment, and clear-
ance operations on your lease.

(2) Financial information available in
the public record or submitted by your
guarantor, on your guarantor’s own
initiative, in sufficient detail to show
to the Regional Director’s satisfaction
that your guarantor is qualified based
on:

(i) Your guarantor’s current rating
for its most recent bond issuance by ei-
ther Moody’s Investor Service or
Standard and Poor’s Corporation;

(ii) Your guarantor’s net worth, tak-
ing into account liabilities under its
guarantee of compliance with all the
terms and conditions of your lease, the
regulations in this chapter, and your
guarantor’s other guarantees;

(iii) Your guarantor’s ratio of current
assets to current liabilities, taking
into account liabilities under its guar-
antee of compliance with all the terms
and conditions of your lease and the
regulations in this chapter and your
guarantor’s other guarantees; and

(iv) Your guarantor’s unencumbered
fixed assets in the United States.

(3) When the information required by
paragraph (c) of this section is not pub-
licly available, your guarantor may
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submit the information in the fol-
lowing table. Your guarantor must up-
date the information annually within
90 days of the end of the fiscal year or
by the date prescribed by the Regional
Director.

The guarantor should sub-

mit— that—

(i) Financial statements for
the most recently com-
pleted fiscal year.

Include a report by an inde-
pendent certified public ac-
countant containing the ac-
countant’s audit opinion or
review opinion of the state-
ments. The report must be
prepared in conformance
with generally accepted ac-
counting principles and
contain no adverse opin-
ion.

Your guarantor’s financial of-
ficer certifies to be correct.

(i) Financial statements for
completed quarters in the
current fiscal year.

(iii) Additional information as
requested by the Regional
Director.

Your guarantor’s financial of-
ficer certifies to be correct.

(d) Provisions required in all third-
party guarantees. Your third-party
guarantee must contain each of the fol-
lowing provisions.

(1) If you, your operator, or an oper-
ating rights owner fails to comply with
any lease term or regulation, your
guarantor must either:

(i) Take corrective action; or

(ii) Be liable under the indemnity
agreement to provide, within 7 cal-
endar days, sufficient funds for the Re-
gional Director to complete corrective
action.

(2) If your guarantor complies with
paragraph (d)(1) of this section, this
compliance will not reduce its liabil-
ity.

(3) If your guarantor wishes to termi-
nate the period of liability under its
guarantee, it must:

(i) Notify you and the Regional Di-
rector at least 90 days before the pro-
posed termination date;

(ii) Obtain the Regional Director’s
approval for the termination of the pe-
riod of liability for all or a specified
portion of your guarantor’s guarantee;
and

(iii) Remain liable for all work and
workmanship performed during the pe-
riod that your guarantor’s guarantee is
in effect.

(4) You must provide a suitable re-
placement security instrument before

30 CFR Ch. Il (7-1-10 Edition)

the termination of the period of liabil-
ity under your third-party guarantee.

(e) Required criteria for indemnity
agreements. If the Regional Director ap-
proves your third-party guarantee, the
guarantor must submit an indemnity
agreement.

(1) The indemnity agreement must be
executed by your guarantor and all
persons and parties bound by the agree-
ment.

(2) The indemnity agreement must
bind each person and party executing
the agreement jointly and severally.

(3) When a person or party bound by
the indemnity agreement is a cor-
porate entity, two corporate officers
who are authorized to bind the corpora-
tion must sign the indemnity agree-
ment.

(4) Your guarantor and the other cor-
porate entities bound by the indemnity
agreement must provide the Regional
Director copies of:

(i) The authorization of the signatory
corporate officials to bind their respec-
tive corporations;

(ii) An affidavit certifying that the
agreement is valid under all applicable
laws; and

(iii) Each corporation’s corporate au-
thorization to execute the indemnity
agreement.

(5) If your third-party guarantor or
another party bound by the indemnity
agreement is a partnership, joint ven-
ture, or syndicate, the indemnity
agreement must:

(i) Bind each partner or party who
has a beneficial interest in your guar-
antor; and

(ii) Provide that, upon demand by the
Regional Director under your third-
party guarantee, each partner is joint-
ly and severally liable for compliance
with all terms and conditions of your
lease.

(6) When forfeiture is called for under
§2566.59 of this part, the indemnity
agreement must provide that your
guarantor will either:

(i) Bring your lease into compliance;
or

(ii) Provide, within 7 calendar days,
sufficient funds to permit the Regional
Director to complete corrective action.

(7) The indemnity agreement must
contain a confession of judgment. It
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must provide that, if the Regional Di-
rector determines that you, your oper-
ator, or an operating rights owner is in
default of the lease, the guarantor:

(i) Will not challenge the determina-
tion; and

(ii) Will remedy the default.

(8) Each indemnity agreement is
deemed to contain all terms and condi-
tions contained in this paragraph (e),
even if the guarantor has omitted
them.

[62 FR 27957, May 22, 1997]

§256.58 Termination of the period of
liability and cancellation of a bond.

This section defines the terms and
conditions under which MMS will ter-
minate the period of liability of a bond
or cancel a bond. Terminating the pe-
riod of liability of a bond ends the pe-
riod during which obligations continue
to accrue but does not relieve the sur-
ety of the responsibility for obligations
that accrued during the period of li-
ability. Canceling a bond relieves the
surety of all liability. The liabilities
that accrue during a period of liability
include obligations that started to ac-
crue prior to the beginning of the pe-
riod of liability and had not been met
and obligations that begin accruing
during the period of liability.

(a) When the surety under your bond
requests termination:

(1) The Regional Director will termi-
nate the period of liability under your
bond within 90 days after MMS receives
the request; and

(2) If you intend to continue oper-
ations, or have not met all end of lease

obligations, you must provide a re-
placement bond of an equivalent
amount.

(b) If you provide a replacement
bond, the Regional Director will cancel
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your previous bond and the surety that
provided your previous bond will not
retain any liability, provided that:

(1) The new bond is equal to or great-
er than the bond that was terminated,
or you provide an alternative form of
security, and the Regional Director de-
termines that the alternative form of
security provides a level of security
equal to or greater than that provided
for by the bond that was terminated;

(2) For a base bond submitted under
§256.52(a) or under §256.53(a) or (b), the
surety issuing the new bond agrees to
assume all outstanding liabilities that
accrued during the period of liability
that was terminated; and

(3) For supplemental bonds submitted
under §256.53(d), the surety issuing the
new supplemental bond agrees to as-
sume that portion of the outstanding
liabilities that accrued during the pe-
riod of liability which was terminated
and that the Regional Director deter-
mines may exceed the coverage of the
base bond, and of which the Regional
Director notifies the provider of the
bond.

(c) This paragraph applies if the pe-
riod of liability is terminated for a
bond but the bond is not replaced by a
bond of an equivalent amount. The sur-
ety that provided your terminated
bond will continue to be responsible for
accrued obligations:

(1) Until the obligations are satisfied;
and

(2) For additional periods of time in
accordance with paragraph (d) of this
section.

(d) When your lease expires or is ter-
minated, the surety that issued a bond
will continue to be responsible, and the
Regional Director will retain other
forms of security as shown in the fol-
lowing table:

For the following type of bond The period of liability will end

Your bond will be cancelled . . .

(1) Base bonds submitted
under §256.52(a),
§256.53(a), or (b).

When the Regional Director
determines that you have
met all of your obligations
under the lease.

Seven years after the termination of the lease, 6 years after
completion of all bonded obligations, or at the conclusion of
any appeals or litigation related to your bonded obligation,
whichever is the latest. The Regional Director will reduce
the amount of your bond or return a portion of your security
if the Regional Director determines that you need less than
the full amount of the base bond to meet any possible fu-
ture problems.
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